PART 2.

REGULATION OF USE OF WATER RESOURCES.

§ 143-215.11. Short title.

This Part shall be known and may be cited as the Water Use Act of 1967.
(1967,¢.933,s.1.)

§ 143-215.12. Declaration of purpose.

It is hereby declared that the general welfare and public interest require that the water resources of
the State be put to beneficial use to the fullest extent to which they are capable, subject to reasonable
regulation in order to conserve these resources and to provide and maintain conditions which are
conducive to the development and use of water resources.

(1967,¢.933,s.2.)
§ 143-215.13. Declaration of capacity use areas.

(a) The Environmental Management Commission may declare and delineate from time to time, and
may modify, capacity use areas of the State where it finds that the use of groundwater or surface
water or both require coordination and limited regulation for protection of the interests and rights
of residents or property owners of such areas or of the public interest.

(b) Within the meaning of this Part "a capacity use area" is one where the Commission finds that the
aggregate uses of groundwater or surface water, or both, in or affecting said area (i) have
developed or threatened to develop to a degree which requires coordination and regulation, or (ii)
exceed or threaten to exceed, or otherwise threaten or impair, the renewal or replenishment of
such waters or any part of them.

(¢) The Commission may declare and delineate capacity use areas in accordance with the following
procedures:

(1) Whenever the Commission believes that a capacity use situation exists or may be
emerging in any area of the State, it may direct the Department to investigate and report
to the Commission thereon.

(2) In conducting its investigation the Department shall consult with all interested persons,
groups and agencies; may retain consultants; and shall consider all factors relevant to the
conservation and use of water in the area, including established or pending water
classifications under Part 1 of this Article and the criteria for such classifications.
Following its investigation the Department shall render a written report to the
Commission. This report shall indicate whether the water use problems of the area
involve surface waters, groundwaters or both and shall identify the Department's
suggested boundaries for any capacity use area that may be proposed. It shall present
such alternatives as the Department deems appropriate, including actions by any agency
or person which might preclude the need for additional regulation at that time, and
measures which might be employed limited to surface water or groundwater.

3) If the Commission finds, following its review of the departmental report (or thereafter
following its evaluation of measures taken falling short of regulation) that a capacity use
area should be declared, it may adopt a rule declaring said capacity use area. A rule
declaring an area to be a capacity use area shall delineate the boundaries of the area.

(4) to (6) Repealed by Session Laws 1981, c. 585, s. 3.

@) Repealed by Session Laws 1987, c. 827, s. 167.

(d) The Commission may conduct a public hearing pursuant to the provisions of this subsection in
any area of the State, whether or not a capacity use area has been declared, when it has reason to



believe that the withdrawal of water from or the discharge of water pollutants to the waters in

such area is having an unreasonably adverse effect upon such waters. If the Commission

determines that withdrawals of water from or discharge of water pollutants to the waters within
such area has resulted or probably will result in a generalized condition of water depletion or
water pollution within the area to the extent that the availability or fitness for use of such water
has been impaired for existing or proposed uses and that injury to the public health, safety or
welfare will result if increased or additional withdrawals or discharges occur, the Commission
may issue a rule:

(1) Prohibiting any person withdrawing waters in excess of 100,000 gallons per day from
increasing the amount of the withdrawal above such limit as may be established in the
rule.

(2) Prohibiting any person from constructing, installing or operating any new well or
withdrawal facilities having a capacity in excess of a rate established in the rule; but such
prohibition shall not extend to any new well or facility having a capacity of less than
10,000 gallons per day.

3) Prohibiting any person discharging water pollutants to the waters from increasing the rate
of discharge in excess of the rate established in the rule.

4) Prohibiting any person from constructing, installing or operating any facility that will or
may result in the discharge of water pollutants to the waters in excess of the rate
established in the rule.

5) Prohibiting any agency or political subdivision of the State from issuing any permit or
similar document for the construction, installation, or operation of any new or existing
facilities for withdrawing water from or discharging water pollutants to the waters in such
area in excess of the rates established in the rule.

The determination of the Commission shall be based upon the record of the public hearing
and other information considered by the Commission in the rule-making proceeding. The rule
shall describe the geographical area of the State affected thereby with particularity and shall
provide that the prohibitions set forth therein shall continue pending a determination by the
Commission that the generalized condition of water depletion or water pollution within the area
has ceased.

Upon issuance of any rule by the Commission pursuant to this subsection, a certified copy
of such rule shall be mailed by registered or certified mail to the governing body of every
county, city, town, and affected political subdivision lying, in whole or in part, within the area
and to every affected or interested State and federal agency. A certified copy of the rule shall be
posted at the courthouse in every county lying, in whole or in part, within the area, and a notice
setting forth the substantive provisions and effective date of the rule shall be published once a
week for two successive weeks in a newspaper or newspapers having general circulation within
the area. After publication of notice is completed, any person violating any provision of such rule
after the effective date thereof shall be subject to the penalties and proceedings set forth in G.S.
143-215.17.

(1967, c.933,s.3; 1973,¢.698,s. 14; ¢. 1262,s.23; 1977,¢. 771, s.4; 1981, c. 585, ss. 1-4;
1987, c. 827, ss. 154, 167.)
§ 143-215.14. Rules within capacity use areas; scope and procedures.
(a) Following the declaration of a capacity use area by the Commission, it shall prepare proposed
rules to be applied in said area, containing such of the following provisions as the Commission
finds appropriate concerning the use of surface waters or groundwaters or both:



(1) Provisions requiring water users within the area to submit reports not more frequently
than at 30-day intervals concerning quantity of water used or withdrawn, sources of water
and the nature of the use thereof.

2) With respect to surface waters, groundwaters, or both: provisions concerning the timing
of withdrawals; provisions to protect against or abate salt water encroachment; provisions
to protect against or abate unreasonable adverse effects on other water users within the
area, including but not limited to adverse effects on public use.

3) With respect to groundwaters: provisions concerning well-spacing controls; and
provisions establishing a range of prescribed pumping levels (elevations below which
water may not be pumped) or maximum pumping rates, or both, in wells or for the
aquifer or for any part thereof based on the capacities and characteristics of the aquifer.

4) Such other provisions not inconsistent with this Part as the Commission finds necessary
to implement the purposes of this Part.

(b) In adopting rules for a capacity use area, the Commission shall consider the factors listed in G.S.
143-215.15(h).

(1967,c¢.933,s.4; 1973,c. 1262,s.23; 1981, c. 585,s.5; 1987, c. 827, ss. 154, 168.)
§ 143-215.15. Permits for water use within capacity use areas - Procedures.

(a) In areas declared by the Commission to be capacity use areas no person shall (after the
expiration of such period, not in excess of six months, as the Commission may designate)
withdraw, obtain, or utilize surface waters or groundwaters or both, as the case may be, in excess
of 100,000 gallons per day for any purpose unless such person shall first obtain a permit therefor
from the Commission.

(b) When sufficient evidence is provided by the applicant that the water withdrawn or used from a
stream or the ground is not consumptively used, a permit therefor shall be issued by the
Commission without a hearing and without the conditions provided in subsection (c) of this
section. Applications for such permits shall set forth such facts as the Commission shall deem
necessary to enable it to establish and maintain adequate records of all water uses within the
capacity use area.

(c) In all cases in which sufficient evidence of a nonconsumptive use is not presented the
Department shall notify each person required by this Part to secure a permit of the Commission's
proposed action concerning such permit, and shall transmit with such notice a copy of any permit
it proposes to issue to such persons, which permit will become final unless a request for a
hearing is made within 15 days from the date of service of such notice. If sufficient evidence of a
nonconsumptive use is not presented, the Commission may: (i) grant such permit with conditions
as the Commission deems necessary to implement the rules adopted pursuant to G.S. 143-
215.14; (i1) grant any temporary permit for such period of time as the Commission shall specify
where conditions make such temporary permit essential, even though the action allowed by such
permit may not be consistent with the Commission's rules applicable to such capacity use area;
(ii1) modify or revoke any permit upon not less than 60 days' written notice to any person
affected; and (iv) deny such permit if the application therefor or the effect of the water use
proposed or described therein upon the water resources of the area is found to be contrary to
public interest. Before issuing a permit under this subsection, the Commission shall notify the
permit applicant of its proposed action by sending the permit applicant a copy of the permit the
Commission proposes to issue. Unless the permit applicant contests the proposed permit, the
proposed permit shall become effective on the date set in the proposed permit. A water user who
is dissatisfied with a decision of the Commission concerning that user's or another user's permit



application or permit may commence a contested case under G.S. 150B-23.

(d) The Commission shall give notice of receipt of an application for a permit under this Part to all
other holders of permits and applicants for permits under this Part within the same capacity use
area, and to all other persons who have requested to be notified of permit applications. Notice of
receipt of an application shall be given within 10 days of the receipt of the application by the
Commission. The Commission shall also give notice of its proposed action on any permit
application under this Part to all permit holders or permit applicants within the same capacity use
area at least 18 days prior to the effective date of the proposed action. Notices of receipt of
applications for permits and notice of proposed action on permits shall be by first-class mail and
shall be effective upon depositing the notice, postage prepaid, in the United States mail.

(e) Repealed by Session Laws 1981, c. 585, s. 8.

(f) (1) Recodified as 143-215.4(d) by Session Laws 1987, c. 827, s. 169.

(2), (3) Repealed by Session Laws 1987, c. 827, s. 169.

(g) Repealed by Session Laws 1987, c. 827,s. 169.

(h) In determining whether to issue, modify, revoke, or deny a permit under this section, the
Commission shall consider:

(1) The number of persons using an aquifer or stream and the object, extent and necessity of
their respective withdrawals or uses;

(2) The nature and size of the stream or aquifer;

(3) The physical and chemical nature of any impairment of the aquifer or stream, adversely
affecting its availability or fitness for other water uses (including public use);

(4) The probable severity and duration of such impairment under foreseeable conditions;

(5) The injury to public health, safety or welfare which would result if such impairment were
not prevented or abated;

(6) The kinds of businesses or activities to which the various uses are related;

(7) The importance and necessity of the uses claimed by permit applicants (under this section),
or of the water uses of the area (under G.S. 143-215.14) and the extent of any injury or
detriment caused or expected to be caused to other water uses (including public use);

(8) Diversion from or reduction of flows in other watercourses or aquifers; and

(9) Any other relevant factors.

(1967, c.933,s.5;1973,c. 108,s.89; ¢c. 698,s. 15; ¢c. 1262,s.23;1977,¢.771,s.4; 1981, c. 585, ss. 6-
10; 1987, c. 827, ss. 154, 169.)

§ 143-215.16. Permits for water use within capacity use areas - Duration, transfer, reporting,
measurement, present use, fees and penalties.

(a) No permit under G.S. 143-215.15 shall be issued for a longer period than the longest of the
following: (i) 10 years, or (ii) the duration of the existence of a capacity use area, or (iii) the
period found by the Commission to be necessary for reasonable amortization of the applicant's
water-withdrawal and water-using facilities. Permits may be renewed following their expiration
upon compliance with the provisions of G.S. 143-215.15.

(b) Permits shall not be transferred except with the approval of the Commission.

(c) Every person in a capacity use area who is required by this Part to secure a permit shall file with
the Commission in the manner prescribed by the Commission a certified statement of quantities
of water used and withdrawn, sources of water, and the nature of the use thereof not more
frequently than 30-day intervals. Such statements shall be filed on forms furnished by the
Department within 90 days after the adoption of an order by the Commission declaring a



capacity use area. Water users in a capacity use area not required to secure a permit shall comply
with procedures established to protect and manage the water resources of the area. Such
procedures shall be adapted to the specific needs of the area, shall be within the provisions of
this and other North Carolina water resource acts, and shall be adopted after public hearing in the
area. The requirements embodied in the two preceding sentences shall not apply to individual
domestic water use.

(d) If any person who is required to secure a permit under this Part is unable to furnish accurate
information concerning amounts of water being withdrawn or used, or if there is evidence that
his certified statement is false or inaccurate or that he is withdrawing or using a larger quantity of
water or under different conditions than has been authorized by the Commission, the
Commission shall have the authority to require such person to install water meters, or some other
more economical means for measuring water use acceptable to the Commission. In determining
the amount of water being withdrawn or used by a permit holder or applicant the Commission
may use the rated capacity of his pumps, the rated capacity of his cooling system, data furnished
by the applicant, or the standards or methods employed by the United States Geological Survey
in determining such quantities or by any other accepted method.

(e) In any case where a permit applicant can prove to the Commission's satisfaction that the
applicant was withdrawing or using water prior to the date of declaration of a capacity use area,
the Commission shall take into consideration the extent to which such prior use or withdrawal
was reasonably necessary in the judgment of the Commission to meet its needs, and shall grant a
permit which shall meet those reasonable needs. Provided, however, that the granting of such
permit shall not have unreasonably adverse effects upon other water uses in the area, including
public use, and including potential as well as present use.

(f) The Commission shall also take into consideration in the granting of any permit the prior
investments of any person in lands, and plans for the usage of water in connection with such
lands which plans have been submitted to the Commission within a reasonable time after June
27,1967. Provided, however, that the granting of such permit shall not have unreasonably
adverse effects upon other water uses in the area, including public use, and including potential as
well as present use.

(g) It is the intention of the General Assembly that if the provisions of subsection (e) or subsection
(f) of this section are held invalid as a grant of an exclusive or separate emolument or privilege,
within the meaning of Article I, Sec. 7 of the North Carolina Constitution, the remainder of this
Part shall be given effect without the invalid provision or provisions.

(h) Pending the issuance or denial of a permit pursuant to subsection (e) or (f ) of this section, the
applicant may continue the same withdrawal or use which existed prior to the date of declaration
of the capacity use area.

(1967,¢.933,s.6; 1973, c. 1262,s.23; 1977,¢.771,s.4; 1987, c. 827,s. 154.)
§ 143-215.17. Enforcement procedures.

(a) Criminal Penalties. - Any person who shall be adjudged to have violated any provision of this
Part shall be guilty of a Class 3 misdemeanor and shall only be liable to a penalty of not less than
one hundred dollars ($100.00) nor more than one thousand dollars ($1,000) for each violation. In
addition, if any person is adjudged to have committed such violation willfully, the court may
determine that each day during which such violation continued constitutes a separate violation
subject to the foregoing penalty.

(b) Civil Penalties. —

(1)  The Secretary may assess a civil penalty of not less than one hundred dollars ($100.00)



2)

3)

“4)

)

(6)

(7)
®)

nor more than twe-hundredfifty-doHars($250-00)one thousand dollars ($1,000) against

any person who violates any provisions of, or any order issued pursuant to this Part, or
who violates a rule of the Commission implementing this Part.

If any action or failure to act for which a penalty may be assessed under this Part is
willful, the Secretary may assess a penalty not to exceed two-hundred-fifty-doHars
($250-60)one thousand dollars ($1.000) per day for each day of violation.

In determining the amount of the penalty the Secretary shall consider the factors set out in
G.S. 143B-282.1(b). The procedures set out in G.S. 143B-282.1 shall apply to civil
penalty assessments that are presented to the Commission for final agency decision.

The Secretary shall notify any person assessed a civil penalty of the assessment and the
specific reasons therefor by registered or certified mail, or by any means authorized by
G.S. 1A-1, Rule 4. Contested case petitions shall be filed within 30 days of receipt of the
notice of assessment.

Requests for remission of civil penalties shall be filed with the Secretary. Remission
requests shall not be considered unless made within 30 days of receipt of the notice of
assessment. Remission requests must be accompanied by a waiver of the right to a
contested case hearing pursuant to Chapter 150B and a stipulation of the facts on which
the assessment was based. Consistent with the limitations in G.S. 143B-282.1(c) and (d),
remission requests may be resolved by the Secretary and the violator. If the Secretary and
the violator are unable to resolve the request, the Secretary shall deliver remission requests
and his recommended action to the Committee on Civil Penalty Remissions of the
Environmental Management Commission appointed pursuant to G.S. 143B-282.1(c).

If any civil penalty has not been paid within 30 days after notice of assessment has been
served on the violator, the Secretary shall request the Attorney General to institute a civil
action in the Superior Court of any county in which the violator resides or has his or its
principal place of business to recover the amount of the assessment, unless the violator
contests the assessment as provided in subdivision (4) of this subsection, or requests
remission of the assessment in whole or in part as provided in subdivision (5) of this
subsection. If any civil penalty has not been paid within 30 days after the final agency
decision or court order has been served on the violator, the Secretary shall request the
Attorney General to institute a civil action in the Superior Court of any county in which
the violator resides or has his or its principal place of business to recover the amount of
the assessment.

Repealed by Session Laws 1995 (Regular Session, 1996), c. 743, s. 15.

The clear proceeds of civil penalties assessed pursuant to this subsection shall be remitted
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457 2.

(c) Injunctive Relief. - Upon violation of any of the provisions of this Part, a rule implementing this
Part, or an order issued under this Part, the Secretary may, either before or after the institution of
proceedings for the collection of the penalty imposed by this Part for such violations, request the
Attorney General to institute a civil action in the superior court of the county or counties where
the violation occurred in the name of the State upon the relation of the Department for injunctive
relief to restrain the violation or require corrective action, and for such other or further relief in
the premises as said court shall deem proper. Neither the institution of the action nor any of the
proceedings thereon shall relieve any party to such proceedings from the penalty prescribed by
this Part for any violation of same.

(1967,c¢.933,s.7;1973,¢.698,s.16; c. 1262,5s.23;1975,¢.842,s.2; 1977,c.771,s.4; 1981, c. 585,



s. 11; 1987, c. 827, ss. 154, 170; 1989 (Reg. Sess., 1990), c. 1036, s. 4; 1993, c. 539, s. 1020; 1994, Ex.
Sess.,c.24,s.14(c).)
§ 143-215.18. Map or description of boundaries of capacity use areas.

(a) The Commission in designating and the Department in recommending the boundaries of any
capacity use area may define such boundaries by showing them on a map or drawings, by a
written description, or by any combination thereof, to be designated appropriately and filed
permanently with the Department. Alterations in these lines shall be indicated by appropriate
entries upon or additions to such map or description. Such entries shall be made under the
direction of the Secretary of Environment, Health, and Natural Resources. Photographic, typed
or other copies of such map or description, certified by the Secretary of Environment, Health,
and Natural Resources, shall be admitted in evidence in all courts and shall have the same force
and effect as would the original map or description. If the boundaries are changed pursuant to
other provisions of this Part, the Department may provide for the redrawing of any such map. A
redrawn map shall supersede for all purposes the earlier map or all maps which it is designated to
replace.

(b) The Department shall file with the Secretary of State a certified copy of the map, drawings,
description or combination thereof, showing the boundaries of any capacity use area designated
by the Commission; and a certified copy of any redrawn or altered map or drawing, and of any
amendments or additions to written descriptions, showing alterations to said boundaries.

(1967, c.933,s.8; 1973,c. 1262,s.23; c. 1331,s.3;1977,¢c.771,s.4; 1987, c. 827, ss. 154, 171, 1989,
c.727,s.218(107).)

§ 143-215.19. Administrative inspection; reports.

(a) When necessary for enforcement of this Part, and when authorized by rules of the Commission,
employees of the Commission may inspect any property, public or private, to investigate:
(1)  The condition, withdrawal or use of any waters;

(2)  Water sources; or
(3)  The installation or operation of any well or surface water withdrawal or use facility.

(b) The Commission's rules must state appropriate standards for determining when property may be
inspected under subsection (a).

(c) Entry to inspect property may be made without the possessor's consent only if the employee
seeking to inspect has a valid administrative inspection warrant issued pursuant to G.S. 15-27.2.

(d) The Commission may also require the owner or possessor of any property to file written
statements or submit reports under oath concerning the installation or operation of any well or
surface water withdrawal or use facility.

(e) The Commission shall accompany any request or demand for information under this section with
a notice that any trade secrets or confidential information concerning business activities is
entitled to confidentiality as provided in this subsection. Upon a contention by any person that
records, reports or information or any particular part thereof to which the Commission has access
under this section, if made public would divulge methods or processes entitled to protection as
trade secrets or would divulge confidential information concerning business activities, the
Commission shall consider the material referred to as confidential, except that it may be made
available in a separate file marked "Confidential Business Information" to employees of the
department concerned with carrying out the provisions of this Part for that purpose only. The
disclosure or use of such information in any administrative or judicial proceeding shall be
governed by the rules of evidence, but the affected business shall be notified by the Commission



at least seven days prior to any such proposed disclosure or use of information, and the

Commission will not oppose a motion by any affected business to intervene as a party to the

judicial or administrative proceeding.

(1967,¢.933,5.9; 1973, c. 1262,s.23; 1981, c. 585, s. 12; 1987, c. 827, ss. 154, 172.)
§ 143-215.20: Repealed by Session Laws 1987, c. 827,s. 173.
§ 143-215.21. Definitions.
Unless the context otherwise requires, the following terms as used in this Part are defined as
follows:

(1), (2) Repealed by Session Laws 1987, c. 827, s. 174.

(3)  "Consumptive use" means any use of water withdrawn from a stream or the ground other
than a "nonconsumptive use," as defined in this Part.

(4) Repealed by Session Laws 1987, c. 827, s. 174.

(5) "Nonconsumptive use" means (i) the use of water withdrawn from a stream in such a
manner that it is returned to the stream without substantial diminution in quantity at or
near the point from which it was taken; or, if the user owns both sides of the stream at the
point of withdrawal, the water is returned to the stream upstream of the next property
below the point of diversion on either side of the stream; (i1) the use of water withdrawn
from a groundwater system or aquifer in such a manner that it is returned to the
groundwater system or aquifer from which it was withdrawn without substantial
diminution in quantity or substantial impairment in quality at or near the point from which
it was withdrawn; (ii1) provided, however, that (in determining whether a use of
groundwater is nonconsumptive) the Commission may take into consideration whether
any material injury or detriment to other water users of the area by reason of reduction of
water pressure in the aquifer or system has not been adequately compensated by the
permit applicant who caused or substantially contributed to such injury or detriment.

(6), (7) Repealed by Session Laws 1987, c. 827, s. 174.

(1967,¢.933,s.11; 1973,¢c. 1262,s.23; 1977,¢.771,s.4; 1987, c. 827, ss. 154, 174.)
§ 143-215.22. Law of riparian rights not changed.

Nothing contained in this Part shall change or modify existing common or statutory law with respect
to the relative rights of riparian owners concerning the use of surface water in this State.
(1967,¢.933,s.12.)

§ 143-215.22A. Water withdrawal policy; remedies.

(a) It is against the public policy of North Carolina to withdraw water from any major river or
reservoir if both of the following factors are present: (i) the withdrawal will cause the natural
flow of water in the river or a portion of the reservoir to be reversed; and (ii) substantial portions
of the water are not returned to the river system after use. For purposes of this section, a
withdrawal will cause natural flow to be reversed if as a result of the withdrawal, the rate of flow
in the river or discrete portion of the reservoir is 15 cubic feet per second or more, moving in a
generally opposite direction than prior to the withdrawal, over a distance of more than one mile.
To correct for periodic effects, including tidal influences and reservoir fluctuations, flow speed
and direction shall be calculated by using annual average flow data to determine pre-withdrawal
flows, and projected annual average flow assuming the maximum practical rate of withdrawal, to
determine post-withdrawal flows.

(b) This section shall not be construed to create an independent cause of action by the State or by
any person. This section shall not apply to any project or facility for which a withdrawal of water
began prior to the date this section is effective.



(1991,c¢.567,s.1;¢c.712,ss.5,6.)
§ 143-215.22B. Roanoke River Basin water rights.
The State reserves and allocates to itself, as protector of the public interest, all rights in the water
located in those portions of Kerr Lake and Lake Gaston that are in the State.
(1995,c.504,s.1.)
§§ 143-215.22C through 143-215.22F: Reserved for future codification purposes.



